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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamiger a Hearing on Motion to Dismiss
on August 27, 2008. Respondent’s (the “DivisiopMbtion to Dismiss, dated July 29, 2008, (“Motipmwas
based on the contention that Petitioner (the “Tg&ga had failed to timely file an appeal of thediu
deficiency for the tax year 2004.

APPLICABLE LAW

State taxable income is defined as federal taxaimdeme with some modifications,

subtractions and adjustments. (Utah Code Sec05Bt2 (2004))

1 The Individual Income Tax Act was recently revised sections renumbered. The Commission applies the
substantive law that was in effect during the taarg at issue regarding the amount of the tax lediion, and cites
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For the purposes of determining state taxable ircdeteral taxable income means taxable
income as defined in Section 63, of the InternaldReie Code. (Utah Code Sec. 59-10-111(2004).)

If a change is made in a taxpayer's net incomea®arther federal income tax return, either
because the taxpayer has filed an amended retuseaaiuse of an action by the federal governmeat, th
taxpayer must notify the Utah Tax Commission withihdays after the final determination of such gjgan
The taxpayer shall file a copy of the amended fadeturn and an amended state return that confarihe
changes on the federal return. (Utah Code Se&05836 (5)(a).)

Except in any case where the taxpayer has eaitéerwith the commission a Petition for
Redetermination of the deficiency as provided itleT®9, Chapter 1 Part 5, the notice of deficieslasll
constitute a final assessment of the deficiendgin including interest thereon and any penaltrestioer
additions to tax: (a) upon the expiration of 30gjay 90 days if the notice is addressed to a peyatside of
the states of the union and the District of Colambiter the date of mailing of the notice of dieficy to the
taxpayer. . . (Utah Code Sec. 59-10-525.(1).)

A taxpayer may file a request for agency actionfitipaing the commission for
redetermination of a deficiency. (Utah Code S&e1501.)

A petition for redetermination is deemed to be tinile 1) the petition is received in the Tax
commission offices on or before the close of bussra# the last day of the time frame provided bygée; or
2) the date of the postmark on the envelope orrdodécates that the request was mailed on or befor last
day of the time frame provided by statute. (Utatmin. Rule R861-1A-20(2).)

DISCUSSION
The representative for the Division points out thatStatutory Notice of Audit Change was

issued on February 12, 2008. The Taxpayer’'s apgasihot submitted in this matter until April 1 D0B.

the 2004 and 2005 provisions.
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The Division’s representative pointed out that,spant to Utah Code Sec. 59-10-525, an audit dafigie
becomes the final assessment unless an appe&dswithin thirty-days from the date of the Notiog
Deficiency. He also points to Utah Code Sec. &B1 and Utah Admin. Rule R861-1A-20 in suppothef
Division’s position. In addition, the thirty-day @gline and instructions on how to file an appedlf@nm for
filing the appeal were included with the Statuthigtice.

The Taxpayer's representative stated that there wey factors in this matter that support
allowing the appeal to remain open. First of allangued that the matter was really a refund requesas
such it was timely. The Taxpayer had filed amenstate and federal returns claiming refunds foh ltoe
2003 and 2004 tax years. The Division had paiefiand to Petitioner based on the amended Utahrretur
However, on January 19, 2007, the IRS had issudenil of the federal refund claim. Petitionerd ha
formally appealed that denial and the IRS appesllipending. However, the Utah audit appeatstbased
on the IRS denial, as if it was final. The IRSoimhed Petitioner in June 2008 that it would beirggthe
decision within 90 days. Petitioner argues it wlomlake sense to allow this state tax appeal toineomeen
until the IRS finalized the federal tax appeal. diinally he argues that the Taxpayer had 90 tiajite a
Utah amended return pursuant to Utah Code SecOE8&(5) from when the IRS made a final determimati
that affected her federal taxable income. In¢hise the IRS denied her amended return on Jan®a29Q7
and the Taxpayer’s appeal filing was within ningdays from that date.

Further, a second reason offered and explanatiorihfo late filing of the appeal, the
Taxpayer’s representative indicated that the Tagphgd filed late because she had begun the fawnttd of
chemotherapy, from February 2008 through May 20@8¢h left her ill and bedridden during this period

Upon review of the parties’ legal arguments andfttotual information provided in this

matter, the Commission notes first that the auslieasment was based on a final determination nyeithe b
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IRS regarding Petitioner’s federal taxable incometitioner is in the process of appealing the RS’
determination regarding her federal taxable incolhBetitioner is successful she could file amehadurns
or contact the Auditing Division at that time aboeadjusting the audit based on the revised fediexable
income. That this originally began as a refunihtliand is still pending in the appeal process WithIRS is
not basis to allow a late filed appeal.

The second point raised by Petitioner’'s represieetatas Petitioner’s illness. Her medical
condition at the time the audit notice was issuatl @ring the thirty-day appeal period was sigaificand
reasonably may have impeded her ability to filedhpeal timely. However, the Tax Commission da#s n
have statutory authorityo accept a late filed appeal for “good causeht filing deadline is jurisdictional and
there is no basis to allow this late filed appeal.

_ORDER

The thirty-day requirement for filing an appegligsdictional and is strictly construed. The
Tax Commission has not been granted statutory &tytho allow late filed appeals based on good eaard
there is no basis for the Commission to acceptl#tésfiled appeal. Respondent’'s Motion to Dishisss
granted. It is so ordered.

DATED this day of , 2008.

Jane Phan
Administrative Law Judge

BY ORDER OF THE COMMISSION.

2 Appellate Courts have been given express atittio accept an appeal filed after the deadfitiea party shows
“good cause” or “excusable neglect.” See Utah Rofedppellate Procedure 4(e). Further some Adrniaise
Agencies have been delegated authority to adagdad' cause” standard. For instances the Utah Gbippeals noted
in Armstrong v. Department of Employment Security, 834 P.2d 562 (1992), that the Industrial Commaisdiased on
authority delegated in Utah Code Sec. 35-4-6(b)ddmbted Administrative Rule 475-6¢-8, which pr@ddA late
appeal may be considered on its merits if it iedained that the appeal was delayed for good cause.

4
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The undersigned have reviewed this motion and aondhis decision.

DATED this day of , 2008.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice and Appeal Rights. Failure to pay the balance due as a result efdider within thirty days may
result in an additional late payment penalty. Yanéntwenty (20) days after the date of this orddilé a
Request for Reconsideration with the Commissiorsyamt to Utah Code Sec. 63-46b-13. A Request for
Reconsideration must allege newly discovered eviden a mistake of law or fact. If you do not fide
Request for Reconsideration with the Commissian,dtder constitutes final agency action. You hizmiey

(30) days after the date of this order to pursdécjal review of this order in accordance with Utabde Sec.
59-1-601 et seq. and 63-46b-13 et seq.
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